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The  Department  of  Administration  seek  legislation  to 
amend  Montana  preference  laws  to  eliminate  the  three 
percent  preference  and  establish  an  in-state  preference 
for  tie-bids  and  reciprocal  preference  against  firms 
from  states  exercising  discriminatory  in-state  percentage 
preference.  17 

Establish  "item  by  item"  bids  as  the  primary  basis  for 
contract  awards  and  consider  "all  or  none"  awards  only 
when  two  or  more  bidders  submit  equally  comprehensive 
bids  and  when  analysis  shows  a  clear  price  advantage 
to  the  state.  22 

Revise  the  request  for  quotation  forms  to  include  a 
statement  that  "item  by  item"  awards  will  receive 
primary  consideration,  but  that  "all  or  none"  bids 
may  be  submitted  as  alternates.  22 

Develop  a  management  information  system  to  show  results 
of  purchasing  transactions  and  progress  toward  determined 
goals.  26 

Establish  a  routine  for  providing  information  to  the 
Department  of  Revenue  to  show  firms  transacting 
business  with  the  state  of  Montana.  26 

Use  competitive  bid  procedures  for  the  purchase  of  tires.  28 

Use  specifications  or  standards  to  assure  procurement  of 

the  quality  desired.  28 

Review  other  commodities  where  repetitive  requisitioning 
is  prevalent  and  use  term-contract  procedures  as  opposed 
to  individual  procurement  actions.  28 

Establish  written  policies  and  procedures  regarding  the 

control  and  disposition  of  sample  products.  29 

Design  formal  written  policies  and  procedures  for  the 

control  of  sealed  bids.  30 

Take  steps  to  separate  the  duties  of  buying  and  maintaining 

physical  custody  of  sealed  bids.  30 
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The  legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

We  have  examined  into  selected  aspects  of  state  purchasing  activities 
carried  out  by  the  Purchasing  Bureau,  Department  of  Administration.   Our 
evaluation  was  primarily  directed  toward  these  areas:   The  operating  effective- 
ness of  the  Montana  bidder  preference  law  and  "all  or  none"  contract  award 
procedures.   In  addition,  we  made  inquiries  to  ascertain  whether  firms 
classified  as  out-of-state  bidders  were  functioning  in  the  same  manner  as 
domestic  firms  through  employment  of  Montana  residents,  ownership  of  property, 
and  payment  of  both  state  and  local  taxes.   We  also  evaluated  the  Purchasing 
Bureau's  efforts  to  implement  recommendations  made  in  our  report  dated  June, 
1970. 

The  results  of  our  examination  were  obtained  primarily  through  interview 
with  responsible  officials  and  examination  of  records  in  the  Purchasing  Bureau, 
Department  of  Administration.   Where  necessary,  we  contacted  officials  of  the 
Department  of  Revenue  and  representatives  of  various  firms  doing  business 
with  the  state. 

We  submit  the  following  comments  and  recommendations  concerning  the 
operation  of  the  selected  purchasing  aspects. 
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COMMENTS 

GENERAL 

In  1921,  the  responsibility  for  centralized  purchasing  of  supplies  and 
materials  necessary  to  the  operation  of  the  state  was  initially  placed  in  the 
State  Purchasing  Department.   The  state  comptroller  was  designated  as  the  state 
purchasing  agent  in  1951.   The  Executive  Reorganization  Act  of  1971  transferred 
these  responsibilities  to  the  Department  of  Administration  with  subsequent 
delegation  to  the  Purchasing  Bureau  within  that  department. 

According  to  state  law  and  Department  of  Administration  regulations, 
the  Purchasing  Bureau  is  responsible  for  obtaining  materials,  supplies,  and 
services  needed  for  the  operation  of  all  state  agencies  at  the  lowest  possible 
cost  through  effective  management  and  control  of  all  purchasing  activites. 
These  activities  include  reviewing  agency-originated  purchase  requisitions, 
soliciting  bids  and  quotations  from  interested  vendors,  awarding  bids  as 
specified  by  law,  reviewing  and  approving  changes  in  purchasing  contracts, 
reviewing  all  purchases  not  covered  by  contract,  and  coordination  of  purchasing 
for  state  agencies  and  participating  local  government  units  within  Montana. 

The  Purchasing  Bureau  has  authorized  state  agencies  to  perform  their 
own  procurement  functions  without  competitive  bid  for  needs  totaling  less 
than  $50  and  to  solicit  oral  bids  as  opposed  to  formal  written  bids  for 
purchase  needs  falling  between  $50  and  $100.   Orders  in  excess  of  $100  are 
submitted  to  the  Purchasing  Bureau  for  acquisition.   The  Purchasing  Bureau  has 
established  guidelines  for  its  operation  which  specify  that  written  quotations 
without  sealed  bids  will  be  obtained  for  orders  from  $100  to  $2,000,  and  that 
when  orders  exceed  $2,000  the  sealed  bid  process  will  be  followed. 

A  large  portion  of  the  Purchasing  Bureau's   responsibility   is  carried 
out  through  means  of  scheduled  calls.   The  scheduled  call  is  a  notice  to  all 
agencies  that  the  Purchasing  Bureau  will  be  requesting  bids  for  certain  types  of 
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products  at  a  fixed  future  date.   These  calls  are  for  commodities  which  are  common 
to  more  than  one  agency  and  are  made  on  a  regular  basis,  either  annually, 
semi-annually,  or  quarterly.   The  agency  then  requests  the  amount  of  the  applicable 
products  it  needs  for  its  current  operations.   Using  this  procedure,  the  Purchasing 
Bureau  is  able  to  consolidate  the  needs  of  numerous  state  agencies  and  thu9 
reduce  the  number  of  procurement  actions  and  contract  awards.   In  addition, 
the  Purchasing  Bureau  makes  unscheduled  calls  and  also  responds  to  individual 
requests  which  cannot  be  consolidated.   During  calendar  year  1972,  there  were 
67  annual  calls,  18  semi-annual  calls,  and  40  quarterly  calls.   Bureau  officials 
estimate  that  the  procurement  volume  approximates  $25  million  annually, 
purchased  in  the  following  manner: 

Procurement  Action  Percent  Amount 

Scheduled  Calls  65%  $16,250,000 

Unscheduled  Calls  20%  5,000,000 

Individual  Requests  for  Quotation  15%  3,750,000 

Total  Estimated  Volume  100%  $25,000,000 


Some  of  the  annual  calls  have  been  awarded  on  a  term  contract  basis.   Under 
term  contracts,  agencies  order  commodities  directly  from  vendors  without 
submission  of  separate  requisitions  to  the  Purchasing  Bureau.   Term  contract 
procedures  substantially  reduce  the  volume  of  individual  requisition  and 
purchase  actions. 

In  order  to  carry  out  the  contract  process  the  Purchasing  Bureau  maintains 
a  list  of  bidders  who  have  indicated  a  desire  to  sell  supplies,  materials,  and 
services  to  the  state.  Those  firms  having  the  capability  of  providing  specific 
commodities  or  services  required,  are  provided  a  request  for  quotation  which 
lists  the  materials  to  be  purchased.   The  request  for  quotation  is  the  official 
bid  form  and  is  used  for  compilation  of  the  price  quotations  submitted  by 
suppliers.   Bidders  failing  to  respond  to  two  consecutive  requests  for  quotation 
are  removed  from  the  list  of  interested  bidders. 


The  Montana  Administrative  Code  has  been  compiled  to  make  state  agency 
administrative  procedures  readily  available  to  the  public  dealing  with  those 
agencies.   The  code  cites  numerous  factors  which  are  considered  in  the  award 
of  contracts  in  response  to  the  requests  for  quotation.   For  example,  the 
Code  provides  that  early  delivery  requirements  may  override  a  low  bid,  cash 
discounts  may  be  considered  in  making  the  award  only  if  allowed  for  20  days 
or  longer,  tie  bids  will  be  resolved  by  drawing  lots,  and  the  state  reserves  the 
right  to  award  bids  on  the  basis  of  "all  or  none"  or  "item  by  item."   The  state 
also  reserves  the  right  to  reject  all  bids  where  sufficient  cause  exists.   In 
addition,  contract  awards  are  influenced  by  a  statutory  preference  granted  to  a 
Montana  resident.   Section  82-1924,  R.C.M.  1947,  provides  that  residents  of  the 
State  of  Montana  are  allowed  a  3  percent  bidder  preference  over  companies  or 
individuals  defined  as  out-of-state  bidders. 


BIDDER  PREFERENCE  LAW 

The  basic  purpose  of  bidder  preference  laws  is  to  encourage  economic 
expansion  in  the  state  and  to  promote  those  businesses  already  in  the  state. 
The  plan  to  accomplish  this  purpose  was  to  offer  a  bid  advantage  in  bidding 
to  those  companies  which  are  defined  as  resident  hidders ,  presumably 
encouraging  industries  to  locate  within  the  state.   This  purpose  is  normally 
accomplished  by  granting  a  specific  allowance  or  preference,  within  specified 
limits,  to  in-state  firms  and  residents. 

Bidder  preference  laws  may  be  classified  as  the  tie-bid  preferences, 
percentage  preference  for  products  produced  or  manufactured  in-state,  or 
percentage  preferences  on  bids  of  in-state  firms.   The  tie-bid  preference 
applies  only  in  the  event  of  bids,  out-of-state  and  in-state,  that  are  equal 
in  price  and  quality,  in  which  case  the  award  would  be  made  to  the  in-state 
bidder.   The  percentage  preference,  on  the  other  hand,  involves  a  cost  to 
the  state  having  such  laws  because  it  calls  for  accepting  other  than  the 
lowest  bid  within  certain  limitations,  i.e.,  quality  of  product  being  equal, 
an  in-state  bid  will  be  accepted  if  it  is  not  more  than  a  stated  percentage 
higher  than  a  competing  out-of-state  bid.   Montana  preference  laws  fall  into 
the  percentage  category  with  preferences  being  granted  for  in-state  bidders 
and  products  manufactured  in  Montana.   The  original  preference  law  was  enacted 
in  1961  providing  a  two  percent  preference  and  amended  in  1969,  raising  the 
preference  to  three  percent. 

Most  states  do  not  employ  percentage  preferences  but  rather,  favor  tie- 
bid  preferences  to  in-state  bidders.   The  recent  trend  nationally  is  to  eliminate 
in-state  percentage  preferences.   A  1972  survey  by  the  National  Association  of 
State  Purchasing  Officers  (NASPO)  showed  that  only  ten  states,  as  indicated 
in  the  following  table,  apply  a  percentage  preference: 
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Preference 
State  Percentage 

Alaska  5 

Arizona  5 

Hawaii  * 

Louisiana  3 

MONTANA  3 

Nevada  5 

New  Mexico  5 

Utah  5 

West  Virginia  1 

Wyoming  5** 

*  Preference  is  intended  to  equalize  bids  rather  than  grant  preference. 
Out-of-state  bidders  are  exempt  from  state  excise  taxes  and  an  amount 
equal  to  the  tax  is  added  to  equalize  bids  with  in-state. 

**  We  were  advised  that  Wyoming  established  retaliatory  legislation  but 
neglected  to  repeal  the  in-state  preference  law. 

The  Montana  bidder  preference  law  works  as  follows:   Section  82-1924, 

R.C.M.  1947,  provides  that  contract  awards  for  materials,  supplies,  equipment, 

construction,  repairs,  and  public  works  of  all  kinds  on  behalf  of  state  agencies, 

political  subdivisions,  or  public  corporations  in  the  State  of  Montana  shall 

be  to  the  lowest  responsible  bidder  who  is  a  resident,  and  whose  bid  is  not 

more  than  three  percent  higher  than  that  of  the  lowest  responsible  bidder  who  is 

a  non-resident  of  the  state.   Section  82-1925,  R.C.M.  1947,  defines  those  firms 

considered  to  be  residents  as  contrasted  to  out-of-state  or  non-resident  bidders. 

The  statute  defines  a  resident  as  an  individual  who  has  resided  in  this  state  for 

one  year  prior  to  bidding;  a  partnership  or  an  association,  the  majority  of 

partners  or  members  who  are  actual  residents  of  the  State  of  Montana.   According 

to  the  law,  a  domestic  corporation  may  be  disqualified  where  the  corporation  is 

found  to  be  a  wholly  owned  subsidiary  of  a  foreign  corporation  or  where  it  can 


be  shown  that  the  corporation  was  formed  for  the  purpose  of  circumventing  the 
provisions  of  the  law  relating  to  residence.   The  preference  can  also  be 
granted  where  it  is  shown  that  the  offered  materials,  supplies,  or  equipment 
are  manufactured  in  this  state  with  Montana  labor.   Section  82-1926, 
R.C.M.  1947,  provides  that  no  preference  shall  be  given  on  contracts  where 
federal  aid  is  obtained  except  as  provided  by  the  laws  of  the  United  States. 

Each  firm  desiring  to  qualify  as  a  resident  firm  on  the  bidders'  list  is 
requested  by  the  Purchasing  Bureau  to  file  an  affidavit  showing  ownership 
of  the  company  and  the  owner's  address.   The  Purchasing  Bureau  regulations 
stipulate  a  corporation  is  an  out-of-state  company  if  more  than  50  percent  of  the 
ownership  is  held  by  non-residents.   The  companies  are  then  listed  on  cards  as 
either  eligible  or  ineligible  for  bidder's  preference  and  kept  in  alphabetical 
order  as  a  reference  source  for  buyers.   When  bids  are  opened,  each  bidder 
is  noted  as  an  "in-state"  or  "out-of-state"  bidder  and  when  competition  exists 
between  in-state  and  out-of-state  bidders,  the  out-of-state  bid  is  increased 
three  percent  for  comparison  purposes  only  when  evaluating  for  award.   Should 
the  in-state  bidder  be  within  103  percent  of  the  out-of-state  bidder,  the  award 
is  to  the  local  firm. 

Records  in  the  Purchasing  Bureau  office  show  that  most  bidder  preferences 
pertain  to  corporations  rather  than  to  individuals  or  partnerships.   In 
evaluating  the  estimated  $25,000,000  of  state  procurement  actions  for  a  one- 
year  period,  we  found  that  awards  made  to  Montana  bidders  under  preference  laws 
totaled  about  $130,000  or  %   of  one  percent  of  the  total.   We  contacted  the  five 
largest  counties,  the  largest  cities  in  those  counties,  and  school  districts 
in  those  cities,  for  the  purpose  of  ascertaining  whether  the  bidder  preference 
laws  had  any  substantial  effect  on  procurement  at  those  locations.   We  were 
advised  in  all  instances  that  there  was  no  substantial  effect.   Some  have  never 
utilized  the  process  and  some  were  not  aware  of  the  process.   Generally,  there 

-7- 


had  not  been  utilization  of  the  three  percent  bidder  preference  in  the  award 
of  contracts.   Shortly  after  our  contact  at  one  of  these  locations,  an  occasion 
did  arise  where  the  three  percent  bidder  preference  was  used  on  a  contract 
for  an  addition  to  the  water  system.   The  preference  involved  two  separate 
contracts,  one  for  approximately  $1,775,000  and  the  other  for  approximately 
$35,000. 

We  made  an  analysis  of  the  preference  awards  by  the  Purchasing  Bureau 
to  ascertain  whether  the  law  was  functioning  to  accomplish  its  purpose.   Our 
analysis  disclosed  that  the  bid  preference  was  infrequently  used  and  in 
the  majority  of  instances  where  it  was  used  it  did  not  provide  additional 
economic  benefit  to  Montana.   Instead,  use  of  the  bid  preference  allowance 
increased  the  cost  of  materials  purchased,  discriminated  against  non-resident 
firms  physically  operating  and  established  in  Montana,  or  favored  firms  which 
appeared  to  be  formed  for  the  purpose  of  qualifying  for  benefits  under  the 
preference  laws.   The  following  examples  of  awards  influenced  by  the  three 
percent  bidder  preference  and  the  background  relating  to  the  company  or  its 
performance  illustrates  the  disadvantages  of  the  preference: 

—  The  annual  printing  award  had  several  contracts  involving  the  bidder 
preference.   The  first  involved  about  $2,300  on  a  printing  contract 
for  two  of  the  Montana  colleges.   The  in-state  bidder  was  within  two 
percent  of  the  lowest  out-of-state  bidder,  and  the  award  went  to  the 
in-state  bidder  at  an  increased  cost  of  $46.   The  lowest  bidder  was  a 
firm  defined  as  being  non-resident  because  of  ownership  by  out-of-state 
interests.   This  firm  operates  a  newspaper  circulated  to  most  cities 
in  Montana,  employs  more  than  100  Montana  residents  with  a  payroll 
totaling  about  $2  million  annually.   We  were  advised  that  the  firm  owns 
its  own  building  and  property,  pays  about  $70,000  annually  in  local 
property  taxes  and  files  a  state  income  tax  return. 


The  other  portion  of  the  printing  award  affected  by  the  three 
percent  preference  was  for  highway  map  booklets.   The  award  was 
granted  to  an  in-state  bidder  at  an  additional  cost  of  $1,446. 
The  low  bidder  was  a  non-resident  firm  not  physically  located  in 
Montana,  which  would  have  produced  the  product  in  another  state. 
However,  we  found  that  no  company  in  Montana  has  the  capability  of 
printing  this  product.   The  contract  was  awarded  to  an  in-state  firm 
which  is  an  agent  for  an  out-of-state  company.   All  of  the  labor 
and  paper  was  provided  by  the  out-of-state  firm. 
The  annual  sporting  goods  call  was  affected  by  the  three  percent 
preference  on  several  items  totaling  $1,285.   The  increased  cost 
to  the  state  was  $38  because  of  the  higher  award  to  in-state  firms 
rather  than  the  lowest  bidder.   The  out-of-state  firm  which  lost 
because  of  the  preference  is  a  Montana  corporation  with  ownership 
vested  in  individuals  located  in  another  state.  This  company 
operates  only  in  Montana,  has  leased  buildings  in  two  of  Montana's 
largest  cities,  pays  property  taxes  to  the  local  political  subdivisions, 
is  managed  by  a  Montana  resident,  employs  Montana  residents,  and  files 
a  Montana  income  tax  return. 

The  annual  farm  and  heavy  equipment  call  was  affected  by  a  three 
percent  bidder  preference  for  the  purchase  of  two  tractors. 
The  award  totaled  in  excess  of  $24,000  and  cost  the  state  $546 
because  of  the  higher  price  paid  to  the  in-state  bidder  as  opposed 
to  the  low  bidder.   The  preference  was  applied  against  a  company 
which  is  the  manufacturer  of  the  product  offered,  but  operates 
in  the  same  manner  as  any  other  dealership  with  no  price  advantage. 
The  firm  has  an  office  in  Montana,  has  a  city  business  occupation 
license,  occupies  a  facility  that  was  constructed  under  lease  from 
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a  local  contractor,  pays  state  income  and  local  property  taxes,  and 
employs  about  35  Montana  residents. 

The  annual  shop  equipment  call  had  two  items  affected  by  the  three 
percent  bidder  preference  totaling  about  $3,000.   The  increased 
cost  to  the  state  on  a  contract  of  $3,000  was  $6  because  of  the 
award  to  the  higher  in-state  bid.   The  preference  for  one  of  the  items 
was  applied  against  a  firm  which  was  incorporated  under  Montana  Law 
in  1865.   The  company  was  purchased  by  a  large  eastern  corporation 
in  1965  and  thus  became  a  wholly  owned  subsidiary  of  interests 
outside  Montana.   The  company  has  invested  in  Montana  to  the  extent 
that  it  owns  its  own  buildings  and  real  property,  pays  about  $72,000 
annually  for  local  property  taxes,  and  files  a  Montana  income  tax 
return  with  an  annual  gross  income  of  about  $6  million.   The  company 
employs  100  Montana  residents.   The  other  award  affected  by  the  three 
percent  bidder  preference  was  against  a  firm  who  was  bidding  from 
out-of-state  and  does  not  employ  Montana  residents. 

The  quarterly  meat  calls  resulted  in  several  contracts  being  awarded 
under  the  influence  of  the  three  percent  bidder  preference.   The 
processed  meat  award  was  made  to  an  in-state  firm  at  an  increased 
cost  of  $7.50  to  the  state  because  of  the  preference.   The  company 
against  which  the  preference  was  applied  is  incorporated  outside 
the  state  of  Montana.   However,  the  corporation  has  established  food 
distribution  warehouses  in  several  Montana  cities,  pays  local  property 
taxes,  and  files  a  Montana  income  tax  return,  and  employs  17  Montana 
residents. 

Another  preference  was  granted  at  an  increased  cost  of  $305  to  the 
state  in  the  purchase  of  chicken.   The  preference  was  applied  against 
a  company  which  employs  about  140  Montana  residents,  files  a  Montana 
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income  tax  return,  has  a  substantial  investment  in  three  Montana  cities, 
pays  property  tax  on  the  three  plants  and  operating  equipment.   The 
company  receiving  the  award  because  of  the  preference  in  this  instance 
appears  to  have  been  formed  specifically  to  gain  advantage  of  the  three 
percent  preference  law.   This  company  is  registered  as  a  Montana 
corporation  owned  by  four  individuals — a  salesman  for  an  out-of-state  meat 
company,  a  public  accountant,  an  attorney,  and  a  realtor.   Although  the 
company  technically  qualifies  as  a  resident  because  of  ownership,  business 
is  exclusively  conducted  by  non-resident  interests.   The  only  paid 
employee  of  the  company  is  the  salesman,  a  corporate  officer  of  the  out- 
of-state  meat  company.   The  salesman  is  not  a  resident  of  Montana. 
Questions  regarding  delivery  and  quality  of  products  received  are  directed 
to  the  salesman,  whose  office  is  maintained  out-of-state.   The  company  has 
no  telephone  listing  in  the  state  of  Montana.   Other  awards  of  meat  were 
made  with  the  three  percent  bidder  preference  at  an  increased  cost  of 
$252  to  the  state.   In  this  instance,  the  award  was  against  a  Utah  meat 
company  in  preference  to  the  Montana  company  discussed  above. 

Another  instance  of  meat  procurement  where  the  three  percent  bidder 
preference  influenced  the  award  cost  the  state  $120.   In  this  instance,  it 
appears  that  the  preference  operated  to  accomplish  the  purpose  of  prefer- 
ence laws.   A  Montana  corporation  which  employs  Montana  residents  and  pays 
local  property  and  state  taxes  received  the  preference  against  the  out- 
of-state  meat  company,  although  the  out-of-state  meat  firm  pays  Montana 
income  taxes. 

The  quarterly  food  call  for  three  state  institutions  included  awards 
based  upon  the  three  percent  bidder  preference  to  a  company  classified 
as  in-state.   The  preference  was  granted  to  a  company  which  appears  to 
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have  been  formed  to  specifically  circumvent  the  residency  requirements 
of  Section  82-1925,  R.C.M.  1947.   This  company  is  a  wholly  owned  subsidiary 
of  a  Montana  corporation.   The  Montana  corporation  in  turn  is  a  wholly 
owned  subsidiary  of  out-of-state  interests.   The  company,  which  appears 
to  have  been  formed  to  obtain  the  three  percent  bidder  preference,  util- 
izes the  parent  company's  telephone  and  maintains  its  address  as  the  same 
as  the  parent  company.   We  found  that  deliveries  of  the  product  awarded 
are  in  the  parent  company  trucks  and  that  invoices  are  issued  under  the 
parent  company  name.   The  parent  company  employs  approximately  80 
Montana  residents,  has  a  substantial  investment  in  property  and  inventory 
in  Montana,  pays  local  property  taxes,  and  files  a  Montana  income  tax 
return  but  is  not  classified  as  a  Montana  resident  because  of  the  out- 
of-state  ownership.   The  bidder  preference  was  awarded  against  a  firm 
which  has  leased  land,  has  constructed  its  own  warehouse  facility, 
maintains  an  inventory  of  food  products  in  the  state,  pays  local  property 
tax,  files  a  Montana  income  tax  return,  and  employs  about  25  Montana 
residents.   Part  of  the  preference  was  against  a  firm  which  was  located 
outside  of  the  state  which  has  not  invested  in  the  state. 
The  preference  awards  made  by  the  Purchasing  Bureau  total  about  $130,000 
during  the  one  year-period  examined.   Such  awards  by  local  government  entities 
were  nil.   The  preceding  examples  illustrate  that  most  preference  awards  made 
under  the  statutory  definition  of  resident  firm  are  not  applied  against  firms 
contributing  to  out-of-state  economies  but  rather  are  against  firms  significantly 
contributing  to  Montana's  economy.   Those  awards  which  appeared  to  directly 
enhance  the  Montana  economy,  as  contrasted  to  out-of-state  economies,  totaled 
only  $9,000  of  the  total  $130,000  bidder  preference  awards. 
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The  Montana  definition  of  resident  bidders  as  provided  in  the  law  is 
extremely  narrow  in  the  sense  that  it  essentially  presumes  that  foreign 
corporations  do  not  contribute  to  the  local  economy.   Contrary  to  that,  we 
found  that  foreign  corporations  physically  located  in  Montana  contribute  to 
the  economy  of  Montana  in  the  same  manner  as  domestic  corporations.   A  study 
prepared  by  the  Department  of  Revenue,  "Montana  Corporation  Income  Tax  Study," 
shows  that  foreign  corporations  pay  more  taxes  and  that  gross  receipts  for 
foreign  corporations  in  the  state  are  more  than  three  times  greater  than 
domestic  corporations.   Specifically,  the  52  largest  foreign  corporations 
operating  in  the  state  generated  about  $900  million  of  gross  receipts,  whereas 
the  48  largest  domestic  corporations  generated  about  $250  million  gross 
receipts  in  Montana. 

The  National  Association  of  State  Purchasing  Officers  has  taken  a  strong 
position  against  all  types  of  percentage  preferences,  as  indicated  by  the 
study  "In-State  Preference  in  Public  Purchasing,"   dated  1965.   The  following 
summary  from  that  study  cites  the  disadvantages  of  percentage  preference  laws: 

1.  Discourages  potential  vendors  from  bidding — if  an  out-of- 
state  vendor  knows  he  is  to  be  penalized  in  his  bid,  he  is 
discouraged  from  submitting  bids. 

2.  Accepting  the  lowest  bid  is  impossible — an  in-state  preference 
law  impairs  the  full  execution  of  what  ought  to  be  the  Purchasing 
Bureau's  primary  responsibility — to  secure  the  lowest,  most 
responsible  bid. 

3.  Encouraging  price  increases — because  competition  is  discouraged, 
prices  rise. 

4.  Penalizing  taxpayers — because  the  lowest  bid  is  not  accepted, 
taxpayers  pay  more  for  goods  and  services  to  their  government. 
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5.  Inviting  retaliation  by  other  states — many  states  have  enacted 
reciprocal  statutes  which  permit  a  preference  for  an  in-state 
bidder  against  the  bid  of  any  bidder  from  a  state  enforcing  or 
having  a  preference  provision  for  its  resident  bidders.   In  a 
state  where  goods  produced  or  manufactured  are  exported,  this 
could  hurt  rather  than  help  the  economy. 

6.  Complicates  the  administration  of  purchasing,  because  each  bidder 
must  be  evaluated  as  to  whether  they  are  in-state  or  out-of-state 
and  determining  effective  criteria  for  what  constitutes  an 
in-state  bidder  is  a  difficult  problem. 

In  addition  to  the  above,  our  examination  disclosed  two  additional  disad- 
vantages -  the  formation  of  companies  specifically  for  the  purpose  of 
gaining  advantage  of  the  preference  laws  without  enhancement  of  the  economy 
and  the  involvement  of  federal  financing  in  state  programs.   The  discussion 
on  page  11  demonstrates  the  undesirable  aspects  of  companies  formed  to  gain 
advantage  of  the  preference  laws.   The  complication  concerning  federal 
financing  for  state  projects  is  that  in  some  instances  bidder  preferences 
cannot  be  exercised.   A  lack  of  knowledge  by  the  Purchasing  Bureau  of  federal 
grants  involved  could  jeopardize  continued  federal  financing  of  some  state 
programs. 

Retaliatory  reciprocal  preference  laws  have  become  a  greater  reality  in 
recent  years.   A  1967  survey  made  by  NASPO  noted  that  in  196A  only  Minnesota 
and  Pennsylvania  vigorously  pursued  reciprocity  against  vendors  from  states 
which  applied  preferences  against  businesses  in  Minnesota  and  Pennsylvania. 
Since  then  Nebraska,  North  Dakota,  Oklahoma,  South  Dakota,  Utah,  and  Wyoming 
(and  Wisconsin  in  printing  procurement  only)  have  enacted  retaliatory  prefer- 
ence laws.   The  trend  is  decidedly  against  the  percentage  preference  and 
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toward  retaliation  against  those  states  that  have  such  laws.   Until  1969, 
North  Dakota  had  a  two  percent  preference.   We  discussed  the  reasons  that 
state  discontinued  its  bidder's  preference  law  with  officials  in  its  purchas- 
ing division.   We  were  informed  that  a  large  resident  company  of  North  Dakota 
submitted  a  bid  to  another  state  and  lost  the  bid  because  of  the  retaliatory 
preference  given  to  a  resident  firm  in  the  other  state  because  North  Dakota 
had  a  preference  law.   This  was  brought  to  the  attention  of  legislators,  and 
the  preference  law  was  abolished  in  favor  of  the  retaliatory  preference  law 
such  as  the  other  state's. 

The  reciprocal  preference  laws  appear  to  be  a  definite  hindrance  for 
expansion  of  markets  for  Montana  industry.   Natural  expansion  would  be  into 
those  states  adjacent  to  Montana;  however,  as  shown  above,  three  of  the  four 
states  bordering  Montana  have  enacted  retaliatory  legislation.   As  long  as 
Montana  has  a  preference  law,  those  states  will  impose  preferences  against 
Montana  bidders. 

While  the  additional  cost  of  the  three  percent  preference  is  not  signifi- 
cant, the  discrimination  against  firms  actually  assisting  Montana's  economy 
is  not  equitable.   A  company  which  has  established  itself  in  Montana  and 
contributed  to  the  economy  of  Montana  by  paying  both  the  state  and  local 
taxes,  and  employing  Montana  residents,  should  be  entitled  to  equal  representa- 
tion rather  than  discriminatory  treatment. 

The  Montana  bidder  preference  law  did  not  result  in  any  substantial 
contribution  to  the  economy  of  the  state.   Contract  awards  of  $130,000  through 
influence  of  the  in-state  preference  is  not  significant  in  relation  to  total 
state  purchases  of  $25,000,000;  however,  the  law  is  even  less  important 
considering  that  only  $9,000  of  those  awards  can  be  construed  to  have  operated 
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for  the  furtherance  of  the  local  economy  in  preference  to  other  state's. 
With  the  passage  of  the  Montana  Small  Business  Purchasing  Act  by  the  1974 
Legislature,  it  is  reasonable  to  expect  that  benefits  of  the  bidder  preference 
law  will  be  even  less  significant  because  that  act  provides  that  three 
percent  bidder  preference  laws  will  not  apply  for  small  business  set  aside 
awards  and  establishes  a  tie  bid  preference  to  domestic  Montana  small  businesses 
where  equal  bids  are  submitted.   In  addition,  it  appears  that  firms  previously 
defined  as  non-resident  under  the  three  percent  bidder  preference  will  qualify 
for  small  business  awards  irrespective  of  their  residency  status.   While 
administrative  costs  relative  to  the  preference  laws  are  unmeasured,  pro- 
cedures to  determine  eligibility  for  the  preference  and  assure  preferential 
award  are  extensive  and  time-consuming.   Procedures  are  further  complicated  by 
the  introduction  of  federal  financing  of  state  programs.   Although  we  found  no 
instances  where  a  Montana  bidder  has  experienced  loss  of  a  contract  award 
because  of  retaliatory  legislation,  the  trend  in  the  number  of  states  enacting 
such  legislation  substantially  increases  the  possibility  of  such  discrimination. 
Of  special  importance  is  the  fact  that  the  three  percent  preference  law  caused 
several  out-of-state  firms  to  not  bid  state  contracts,  resulting  in  less 
competition  and  thus  higher  prices  being  paid  by  the  state. 

As  a  minimum,  the  current  law  defining  residency  for  the  bidder  prefer- 
ence should  be  revised  to  eliminate  the  inequitable  treatment  extended 
to  firms  which  are  contributing  to   the  economy  and  tax  base  of  the  state. 
There  are  many  firms  presently  defined  as  non-residents  who  contribute  to  the 
economy  in  the  same  manner  as  domestic  firms.   However,  because  of  ecomonic 
restrictions  imposed  on  Montana  industry  through  reciprocal  preference  provisions 
of  neighboring  states,  the  complications  of  federal  financing  for  numerous 
state  programs,  the  tendency  to  foster  the  formation  of  companies  to  circumvent 
residency  requirements  of  the  preference  laws,  and  the  limitation  of 
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competition,  the  Montana  three  percent  laws  should  be  eliminated.   A  sound 
alternative  would  be  the  enactment  of  a  tie-bid  preference  for  Montana 
residents  and  retaliatory  reciprocal  preferences. 

RECOMMENDATION 

We  recommend  that  the  Department  of  Administration  seek  legislation 
to  amend  Montana  preference   laws  to  eliminate  the  three  percent 
preference  and  establish  an  in-state  preference  for  tie-bids  and 
reciprocal  preference  against  firms  from  states  exercising  dis- 
criminatory in-state  percentage  preference. 

ALL  OR  NONE  AWARDS 

Many  commodities  common  to  state  institutions  and  the  two  larger  uni- 
versity units  are  bid  at  scheduled  quarterly,  semi-annual,  and  annual  calls. 
Under  this  system  substantial  quantities  of  supplies  are  obtained  by  a  few 
procurement  actions.   Contracts  may  be  awarded  on  the  basis  of  "all  or  none" 
bids,  "item  by  item"  bids,  or  a  variation  combining  features  of  both  methods, 
An  "all  or  none"  bid  occurs  when  the  potential  supplier  stipulates  that  his 
bid  can  be  considered  only  on  the  basis  of  total  price  for  all  items,  thus 
indicating  that  he  is  not  interested  in  a  partial  award  for  selected  items. 
"Item  by  item"  bids  are  presented  for  consideration  of  award  by  individual 
items  being  advertised.   Variations  of  these  two  methods  are  "tie-in"  bids 
and  "minimum  order"  bids.   "Tie-in"  bids  designate  selected  items  for  "all 
or  none"  award,  with  remaining  items   on  the  request  for  quotation  being 
awarded  "item  by  item."   A  "minimum  order"  bid  states  that  if  "item  by  item" 
awards  fail  to  total  a  specified  amount,  then  no  award  will  be  accepted. 

Bid  records  show  that  most  contracts  awarded  for  food  calls  for  the 
state  institutions  and  two  universities  have  been  on  an  "all  or  none"  basis. 
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For  example,  74  percent,  or  $113,000,  of  the  quarterly  grocery  calls  for 
Warm  Springs  State  Hospital  went  to  a  single  company  during  the  past  three 
years  primarily  because  the  Purchasing  Bureau  chose  "all  or  none"  awards 
rather  than  break-out  awards  by  item.   Increased  competition  exists  for 
food  calls  on  an  "item  by  item"  basis  because  smaller  companies  and  the 
specialty  food  companies  have  the  capabilities  of  bidding  selected  items 
listed.   In  contrast,  the  Purchasing  Bureau's  primary  consideration  of  "all 
or  none"  awards  for  multiple  food  calls  has  effectively  limited  competition 
to  one  firm  which  appears  capable  of  meeting  all  needs.   The  "all  or  none" 
bids  of  this  firm  and  others  are  not  true  "all  or  none"  bids,  as  such,  because 
they  have  characteristically  stated  on  the  bid  document  that  "all  or  none" 
and  "tie-in"  bids  could  be  broken  without  price  adjustment  where  there  is 
advantage  to  the  state. 

Comparison  of  bids  submitted  for  past  awards  for  various  commodities, 
primarily  institutional  food,  shows  that  "all  or  none"  awards  are  actually 
more  costly  than  partial  "item  by  item"  awards.   The  table  shown  below  is  a 
price  comparison  of  an  actual  bid  and  illustrates  that  typically  "all  or  none" 
awards  are  more  costly. 

Bid  Price Item  by 

Quantity  Item  Bid         Co.  "A"     Co.  "B"    Co.  "C"     Item  Bid 

50  sacks  Flour,  White  $337.50  $322.50  $320.00  $320.00 

10  sacks  Flour,  Whole  Wheat  64.50  66.50  65.00  64.50 

10  sacks  Flour,  Cake  96.50  93.50  92.50  92.50 

1  sack  Flour,  Rye  6.76  6.20  6.15  6.15 

15  sacks  Flour,  Doughnut  283.95  252.00  250.50  250.00 
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Bid  Price Item  by 

Quantity  Item  Bid         Co.  "A"     Co.  "B"    Co.  "C"     Item  Bid 

5  cans       Baking  Powder         $  51.45       —         —        $  51.45 

6  sacks      Arcady  38.40       —         —  38.40 

Total  $879.06     $740.20    $734.15     $823.00 

Actual  Cost  -  Award  to  Co.  "A"  "All  or  None"  $879.06 

Cost  to  State  by  awarding  "All  or  None"  $  56.06 

The  above  food  call  was  bid  "all  or  none"  by  Company  "A"  without  provision 
for  breaking  the  tie-in  bid.   A  comparison  of  other  "all  or  none"  food  contract 
awards  where  the  supplier  gave  permission  for  "item  by  item"  award  revealed 
similar  price  disadvantages  to  the  state.   For  example,  four  food  calls 
awarded  in  the  above  manner  showed  higher  costs  totaling  over  $11,000. 

The  use  of  "all  or  none"  awards  by  the  Purchasing  Bureau  to  obtain  low 
prices  was  apparently  unnecessary  because  lower  prices  were  offered  on  an 
"item  by  item"  basis.   We  contacted  a  number  of  unsuccessful  bidders  regarding 
"all  or  none"  awards.   They  unanimously  opposed  such  awards  for  food  contracts. 
They  expressed  the  view  that  these  procedures  are  unnecessary  and  costly  to 
the  state.   One  individual  commented  that  his  firm  could  never  compete  on  an 
"all  or  none"  basis  because  the  food  calls  usually  have  some  items  which  are 
retailed  to  them,  and  he  will  not  bid  these  items.   Another  representative 
said  each  company  has  the  capability  of  obtaining  low  prices  on  particular 
items  and  that  under  an  "all  or  none"  basis,  the  state  will  never  obtain  the 
benefit  of  these  low  prices.   Another  firm  discontinued  bidding  on  food  calls 
because  of  the  prevalent  "all  or  none"  awards.   Each  bid  allegedly  cost  the 
firm  around  $500  for  preparation  for  such  items  as  obtaining  price  quotes, 
delivery  commitments,   preparing  bid  documents,  and  travel  to  bid  openings. 
The  official  advised  that  if  the  state  persisted  in  "all  or  none"  awards, 
his  firm  could  never  recover  this  cost.   The  firm's  representative  also 
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commented  that  his  suppliers  had  balked  at  making  continuing  commitments 
which  were  never  accepted,  and  that  he  would  be  interested  in  participating 
in  future  calls  only  when  the  state  clearly  indicates  that  the  primary  award 
basis  is  "item  by  item"  and  that  "all  or  none"  bids  will  be  considered  only 
when  a  price  advantage  exists  for  the  state. 

"All  or  none"  award  procedures  have  not  been  restricted  to  food  purchases. 
We  found  that  such  awards  are  made  for  the  annual  rough  paper  and  highway 
paint.   These  awards  resulted  in  additional  costs  of  $6,200  and  $18,000 
respectively.   One  firm  which  bid  the  rough  paper  call  "all  or  none"  with 
many  favorable  item  prices  advised  that  the  "item  by  item"  would  have  been 
satisfactory  for  the  prices  quoted  and  that  the  "all  or  none"  bid  was  sub- 
mitted simply  because  of  previous  custom. 

The  Council  of  State  Governments  has  compiled  a  report  entitled  "Principles 
and  Best  Practices  in  State  Purchasing,"  May  1964.   One  of  the  principles 
cited  is  that  purchasing  should  be  done  in  such  a  manner  to  stimulate  active 
competition  among  bidders.   The  publication  suggests  that  bidding  procedures 
should  be  devised  to  attract  as  many  reputable  bidders  as  possible  and  that  a 
policy  of  strong  resistance  be  implemented  against  any  bidding  system  which 
tends  to  stifle  or  eliminate  competition. 

The  Purchasing  Bureau  chief  recognizes  that  competition  for  food  awards 
in  the  state  of  Montana  is  extremely  limited.   The  Purchasing  Bureau  chief 
stated  that  he  was  under  the  impression  the  "all  or  none"  bid  award  was  in 
the  best  interest  of  the  state  and  that  he  was  unaware  of  the  price  disad- 
vantage to  the  state  where  "all  or  none"  was  used.   No  one  analyzes  each  bid 
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to  determine  which  is  to  the  advantage  of  the  state.   The  chief  is  now 
considering  using  "item  by  item"  bids  in  relationship  to  an  "all  or  none" 
award . 

Minnesota  has  a  policy  whereby  the  invitation  for  bids  shall  specify 
whether  bids  may  be  on  an  "all  or  none"  basis  and  that  unless  such  language 
appears  on  the  invitation  the  bidder  may  not  so  specify  and  the  award  will 
be  either  by  item  or  by  "all  or  none"  depending  on  advantage  to  the  state. 
Colorado  and  Idaho  accept  "all  or  none"  bids,  but  awards  are  made  on  that 
basis  only  when  evaluation  shows  that  prices  are  lower. 

Generally,  the  "all  or  none"  bids  accepted  and  awarded  by  the  Purchasing 
Bureau  resulted  in  a  price  disadvantage  to  the  state;  however,  we  did  find 
where  one  such  award  resulted  in  a  lower  price.   This  was  for  a  meat  call  in 
which  the  successful  bidder  cited  alternative  bids  for  (1)  all  of  the  beef 
at  two  universities,  (2)  all  of  the  beef  for  one  location,  and  (3)  an  increased 
unit  price  should  the  state  favor  "item  by  item"  award.   Analysis  of  this  bid, 
in  comparison  with  "item  by  item"  low  bids  of  other  meat  suppliers,  showed 
that  the  "all  or  none"  award  had  a  clear  price  advantage.   Thus,  it  appears 
that  award  on  an  "all  or  none"  basis  is  occasionally  advantageous. 

Historically,  there  has  been  only  limited  competition  for  food  calls 
and  selected  other  commodities  procured  by  the  Purchasing  Bureau,  and  instead 
of  employing  procedures  which  foster  and  increase  competition,  the  Purchasing 
Bureau  has  applied  methods  which  discourage  and  tend  to  eliminate  competition. 
This  has  become  even  more  critical  in  recent  months  of  commodity  shortages. 
The  inherent  purpose  of  centralized  purchasing  is  to  increase  competition  and 
thus  lower  prices.   The  experience  of  past  bidding  demonstrates  clearly  that 
the  greater  competition  of  "item  by  item"  awards  results  in  substantial 


-21- 


savings  to  the  state.   Accordingly,  the  Purchasing  Bureau  should  indicate 
on  future  commodity  calls  that  primary  emphasis  for  award  of  contracts  will 
be  on  an  "item  by  item"  basis.   Further,  the  "all  or  none"  bids  should  not 
be  considered  unless  a  degree  of  competition  exists  -  at  least  two  or  more 
comparable  bids. 

RECOMMENDATION 

We  recommend  that  the  Purchasing  Bureau: 

1.  Establish   "item  by  item"  bids  as  the  primary  basis  for 
contract  awards  and  consider   "all  or  none"  awards  only 
when  two  or  more  bidders  submit  equally  comprehensive 
bids  and  when  analysis  shows  a  clear  price  advantage 
to  the  state. 

2.  Revise  the  request  for  quotation  forms  to  include  a 
statement  that   "item  by  item"  awards  will  receive 
primary  consideration,   but  that   "all  or  none"  bids 
may  be  submitted  as  alternates. 

MANAGEMENT  INFORMATION  SYSTEM 

The  Purchasing  Bureau  does  not  have  a  formal  information  system  which 
adequately  discloses  meaningful  data  with  which  to  evaluate  progress  toward 
achievement  of  statutory  purposes  and  goals.   Typically,  the  management  of 
a  program  is  best  achieved  by  a  process  of  setting  goals  and  objectives, 
obtaining  and  directing  resources  toward  accomplishment  of  established 
goals  and  objectives,  and  then  reviewing  to  ascertain  that  the  desired  results 
were  achieved.   The  purpose  behind  spending  state  moneys  can  be  substantially 
nullified  where  an  information  system  is  lacking  to  measure  effectiveness 
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of  management  efforts.   The  Purchasing  Bureau  does  not  have  even  the  most 
basic  information  systems  to  show  what  has  been  accomplished  and  consequently 
does  not  have  a  meaningful  basis  for  evaluating  progress  toward  goals  or 
identification  of  costly  purchasing  techniques  and  inefficient  practices. 

On  page  3  of  this  report  we  have  shown  estimated  purchases  and  purchase 
actions.   This  was  estimated  by  the  Purchasing  Bureau  because  actual  dollar 
volume  of  procurement  transactions  was  not  known  and  thus  unavailable.   In 
addition,  there  was  no  data  available  to  show  the  number  of  procurement 
actions  taken  or  the  type  of  procurement  actions — scheduled,  unscheduled, 
and  emergency.   During  the  course  of  our  examination  we  had  use  for  statistical 
data  relative  to  "all  or  none"  contract  award  procedures,  dollar  volume  of 
contracts  awarded  because  of  three  percent  preference  to  in-state  or  resident 
bidders,  out-of-state  firms  doing  business  with  the  state,  and  the  volume  of 
tires  purchased  for  various  agencies.   None  of  the  data  was  readily  available 
because  the  Purchasing  Bureau  does  not  maintain  records  to  summarize  its 
transactions . 

The  goals  of  the  Purchasing  Bureau  as  set  forth  in  the  1973  Governor's 
Annual  Report  are  to  "Obtain  quality  supplies,  materials,  and  services  for  the 
operation  of  all  State  agencies  at  the  lowest  possible  costs  through  effective 
and  meaningful  management  and  control  of  all  purchasing  objectives."  We 
suggest  that  the  Purchasing  Bureau  is  unable  to  effectively  measure  whether 
progress  is  being  made  toward  this  goal  because  there  is  no  information 
compiled  to  show  the  results  of  purchasing  management  and  expenditure.   The 
Legislative  Audit  Office  report  dated  June,  1970,  concerning  selected  aspects 
of  state  purchasing,  and  this  report^  cite  procedures  which  require  correction. 
An  adequate  information  system  showing  the  workload  accomplishment  would  pro- 
vide a  basis  for  alerting  management  of  potential  inefficient  procedures 
or  programs. 
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For  example,  records  by  broad  commodity  categories  would  have  disclosed 
that  one  firm  (see  page  18)  was  being  awarded  the  majority  of  food  contracts. 
This  in  itself  may  not  be  detrimental.   However,  considering  that  a  principle 
of  sound  purchasing  is  to  stimulate  competition,  such  a  pattern  would  alert 
management  of  the  need  to  review  the  purchasing  procedures  for  the  commodity. 
Another  benefit  would  be  the  disclosure  of  repetitive  requisitioning  and 
procurement  of  small  quantities  of  like  commodities  which  could  more  efficient- 
ly be  purchased  through  consolidated  and  term  contract  procedures.   There  is  a 
two-fold  benefit  resulting  from  consolidation  and  term  contracts  in  that  greater 
quantities  will  normally  enable  lower  price  quotations  and  eliminate  costly 
procurement  actions  at  both  the  requisitioning  agency  and  the  purchasing 
bureau.   Such  records  also  provide  a  basis  for  realistically  forecasting 
quantity  needs. 

The  Purchasing  Bureau  is  responsible  for  administering  the  bidder  pre- 
ference granted  in-state  to  Montana  residents.   The  Purchasing  Bureau  had 
virtually  no  information  to  show  the  effect  of  the  three  percent  preference. 
The  only  means  of  determining  the  effectiveness  of  the  law  is  to  examine  each 
procurement  action  to  ascertain  whether  the  preference  came  into  play.   Infor- 
mation should  be  available  to  provide  a  basis  for  evaluating  the  effectiveness 
of  special  procurement  laws  such  as  the  three  percent  preference  and  the  newly 
enacted  Montana  Small  Business  Purchasing  Act.   The  need  fcr  evaluation  of 
new  legislation  was  recently  suggested  by  the  Governor  when  he  requested  an 
assessment  of  the  impact  of  a  new  law  on  the  state's  on-going  liquor  monopoly. 

A  by-product  of  a  basic  data  information  system  is  identification  of 
firms  transacting  business  with  the  state  but  not  filing  tax  returns.   In 
examining  the  operation  of  the  bidder  preference  law,  we  were  interested  in 
ascertaining  whether  firms  defined  as  non-resident  were  filing  tax  returns. 
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There  were  no  records  maintained  to  show  dollar  volume  of  business  done  with 
each  firm  and,  as  a  result,  we  had  to  rely  on  the  judgment  of  buyers  to 
determine  those  firms  doing  in  excess  of  $10,000  business  annually  with  the 
state.   Comparison  of  these  firms  to  Department  of  Revenue  records  indicates 
that  about  25  percent  were  not  filing  tax  returns.   Although  some  non-resident 
firms  are  exempt  from  filing  tax  returns  in  Montana,  further  comparison  with 
records  of  Employment  Security  Division  showed  that  14  firms  appeared  to 
meet  Department  of  Revenue  criteria  for  filing  tax  returns.   This  information 
was  referred  to  the  Department  of  Revenue  for  further  evaluation  of  their  tax 
status.   We  were  advised  by  Department  of  Revenue  officials  that  questionnaires 
were  submitted  to  each  company  that  had  not  filed  and  that  some  positive  results 
had  been  achieved  to  date.   These  officials  were  of  the  opinion  that  a  listing 
of  out-of-state  firms  conducting  business  with  the  state  would  be  useful  for 
an  audit.   Consequently,  a  basic  information  system  may  prove  useful  to  other 
state  agencies  in  carrying  out  their  responsibilities. 

Information  is  the  basic  element   for  making  rational  management  decisions 
and  evaluating  the  results  of  resource  expenditures.   As  a  minimum,  an  information 
system  should  be  developed  which,  (1)  identifies  companies  doing  business  with 
the  state,  (2)  identifies  business  affected  by  special  legislation  such  as  the 
three  percent  preference  and  the  small  business  set-asides,  and  (3)  establishes 
commodity  records  showing  the  number  and  type  of  procurement  actions  and  the 
dollar  volume  of  business  transacted.   Such  data  could  also  be  used  to  evaluate 
internal  workload  distribution  and  individual  buyer  effectiveness.   The  data 
will  also  provide  a  basis  for  projecting  workload  trends  and  future  staffing 
requirements. 
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RECOMMENDATION 

We  recommend  that  the  Purchasing  Bureau: 

1.  Develop  a  management  information  system  to  show  results 
of  purchasing  transactions  and  progress  toward  determined 
goa Is . 

2.  Establish  a  routine  for  providing  information  to  the 
Department  of  Revenue  to  show  firms  transacting  business 
with  the  state  of  Montana. 

OTHER  ASPECTS 

During  examination  of  the  two  previously  discussed  areas  of  primary 
interest,  we  noted  several  other  items  which  require  corrective  action.   These 
areas  concern  the  purchase  of  tires,  control  over  sample  products  received 
to  enable  evaluation  of  offered  products,  and  the  control  of  sealed  bids 
until  the  bids  are  opened. 
Tire  Purchases 

The  Purchasing  Bureau  buys  about  $278,000  worth  of  tires  annually; 
however,  the  method  of  buying  these  tires  is  contrary  to  statutes  and  appar- 
ently more  costly  than  if  competitive  bids  were  obtained. 

Section  82-1917,  R.C.M.  1947,  provides  that  all  purchases  shall  be 
based  on  competitive  bids  and  that  where  the  estimated  expenditure  shall  be 
$2,000  and  over,  sealed  bids  shall  be  solicited.   Buying  of  tires  is  accomp- 
lished from  manufacturers1  "state  price  lists,"  less  a  percentage  discount 
offered  by  the  manufacturers  for  the  brand  specified  by  the  requisitioning 
agency.   Purchase  orders  are  placed  as  each  requisition  is  received  and 
informally  distributed  by  the  buyers  among  various  tire  dealers  to  equalize 
state  business. 
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Contact  with  the  State  of  North  Dakota  and  several  suppliers  indicated 
that  lower  prices  can  be  obtained  through  competitive  bid  procedures.   The 
state  of  North  Dakota  utilizes  competitive  bid  procedures  for  procurement  of 
tires  and  obtains  prices  as  much  as  50  percent  less  than  Montana's  cost. 
For  example,  North  Dakota  awards  a  one-year  term  contract  for  its  tire  needs. 
We  were  advised  by  several  tire  suppliers  that  better  prices  could  be  extended 
if  all  state  business  were  assured.   For  instance,  we  were  told  that  a  price 
48  cents  lower  per  tire  could  be  offered  if  a  quantity  of  1,000  of  the 
present  tire  purchases  were  ordered.   The  vendor  also  quoted  a  price  for 
another  brand  allegedly  equivalent  in  quality  which  was  $4.70  lower  for  each 
tire  than  current  prices. 

Officials  of  the  Purchasing  Bureau  told  us  that  competitive  bid  pro- 
cedures were  used  in  the  past  and  discontinued  because  the  quality  of  low  bid 
tires  proved  unacceptable.   If  this  were  the  case,  it  is  obvious  the  specifi- 
cations in  the  requests  for  bid  were  not  adequate.   The  Federal  Government 
has  developed  specifications  to  indicate  quality  of  tires  desired,  uses 
competitive  bid  procedures,  and  is  obtaining  the  same  brands  of  tires  that  the 
state  is  buying.   In  addition,  we  have  been  advised  by  an  official  of  the 
National  Highway  Traffic  Safety  Administration  that  the  Uniform  Tire  Quality 
Grading  System  has  recently  been  published  which  will  require  manufacturers 
to  indicate  on  each  tire  the  quality  regarding  tread  wear,  traction,  and  high 
speed  performance.   We  were  told  these  quality  indicators  could  be  used  to 
indicate  the  quality  of  tire  desired  irrespective  of  the  manufacturer. 

The  use  of  non-competitive  procedures  should  be  avoided  because  it 
normally  increases  the  cost  of  products  purchased.   This  fact  is  recognized 
in  the  above  referenced  statute  which  requires  competitive  bid  procedures. 
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To  assure  quality,  the  state  should  obtain  the  various  federal  specifica- 
tions, review  them  for  adequacy  and,  if  acceptable,  use  such  when  requesting 
quotation  under  competitive  bid  procedures.   If  these  are  unacceptable,  the 
state  should  develop  satisfactory  specifications.   The  use  of  competitive 
bids  should  be  coupled  with  term  contracts  rather  than  repetitive  awards 
for  small  quantities.   Such  procedures  do  not  afford  the  state  opportunity 
for  lower  prices  through  larger  quantity  buying  and  are  costly  because  of 
unnecessary  numerous  requisitions  and  purchase  order  writing.   Savings  could 
also  be  effected  for  other  commodities,  as  we  noted  that  similar  purchase 
procedures  were  used  for  batteries  and  other  automotive  parts. 

RECOMMENDATION 

We  recommend  that  the  Purchasing  Bureau: 

1.  Use  competitive  bid  procedures  for  the  purchase  of 
tires. 

2.  Use  specifications  or  standards  to  assure  procurement 
of  the  quality  desired. 

3.  Review  other  commodities  where  repetitive  requisitioning 
is  prevalent  and  use  term-contract  procedures  as  opposed 
to  individual  procurement  actions. 

CONTROL  OF  SAMPLE  PRODUCTS 

The  Purchasing  Bureau  occasionally  receives  sample  products  from  vendors 
to  enable  evaluation  of  quality.  However,  the  controls  exercised  over  these 
products  are  not  adequate  to  assure  proper  disposition.   This  inadequacy 
exists  because  disposition  procedures  have  not  been  standardized  in  written 
form. 
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In  past  years,  statutes  required  that  each  bid  be  accompanied  with 
sample  products  in  sufficient  quantity  to  enable  determination  that  quality 
was  acceptable;  however,  the  number  of  samples  submitted  in  recent  years  is 
nominal  because  the  statute  was  amended  in  1971  to  make  submission  of  samples 
permissible  unless  requested.   The  ultimate  disposition  of  these  samples  varies 
with  each  product  and  vendor  instructions.   For  example,  some  samples  may  be 
consumed  in  testing,  while  others  are  durable  and  can  be  utilized.   Some 
vendors  request  return  of  samples,  while  others  indicate  they  do  not  want 
them  returned.   In  those  instances  where  the  sample  is  not  consumed,  the  state 
should  have  procedures  for  control,  return,  or  other  disposition. 

Each  buyer  within  the  Purchasing  Bureau  is  handling  samples  differently 
and  separately  because  there  are  no  written  guidelines  for  processing.   Pro- 
cedures should  be  established  to  provide  a  record  of  receipt,  to  control 
disposition,  and  to  record  final  disposition  of  all  samples.   These  instruc- 
tions should  also  provide  for  making  timely  disposition  of  sample  products. 

RECOMMENDATION 

We  recommend  that  the  Purchasing  Bureau  establish  written  policies 

and  procedures  regarding  the  control  and  disposition  of  sample 

products . 

CONTROL  OF  SEALED  BIDS 

Procedures  exercised  by  the  Purchasing  Bureau  to  control  sealed  bids 
are  not  satisfactory  to  assure  that  quotations  remain  confidential.   The 
purpose  of  requiring  sealed  bids  is  to  enhance  control  over  price  quotations 
and  preclude  them  from  being  revealed  to  competitors  prior  to  the  bid 
openings.   Current  procedures  provide  that  the  various  Purchasing  Bureau 
buyers  individually  retain  custody  of  sealed  bids  submitted  by  vendors. 
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Section  82-1917,  R.C.M.  1947,  specifies  that  sealed  bid  procedures 
be  employed  for  purchases  exceeding  $2,000,  and  that  the  bid  documents  are 
to  be  opened  publicly  with  contracts  awarded  to  the  lowest  responsible 
bidder.   Vendors  are  provided  with  a  pre-addressed  envelope  with  the  pro- 
curement request  number  shown  on  the  envelope  for  proper  identification. 
Upon  receipt  of  the  sealed  bid,  a  secretary  reviews  the  envelope  for  the 
procurement  request  number,  date  stamps  it,  and  forwards  it  to  the  buyer 
handling  the  request.   Occasionally,  identification  is  not  shown  and  the 
bid  must  be  opened  so  it  can  be  forwarded  to  the  appropriate  buyer. 

Under  present  procedures,  the  buyer  is  in  complete  control  of  the  bid 
document  from  the  date  received  through  the  opening  date.   Procedures  should 
be  established  providing  for  a  separation  of  duties  between  custody  of  bid 
documents  and  the  buying  function.   Procedures  should  be  in  writing  and 
control  of  the  sealed  bid  documents  should  be  by  a  person  not  connected  with 
the  buying  function,  such  as  the  secretary  who  handles  incoming  mail.   Ideally, 
the  receiver  of  the  mail  should  date  stamp  bids  in  the  presence  of  the  senior 
file  clerk.   The  file  clerk  should  make  a  record  of  all  sealed  and  opened 
(for  identification  purposes)  bids  for  future  inventory  purposes,  with  an 
information  copy  being  provided  to  the  buyer.   The  two  employees  opening, 
receiving,  and  logging  these  bids  should  be  the  only  ones  with  access  to 
the  area  where  bids  are  secured.   One  of  these  employees  should  deliver 
the  unopened  bids  to  the  bid  room  at  the  date  and  time  specified. 

RECOMMENDATION 

We  recommend  that  the  Purchasing  Bureau: 

1.  Design  formal  written  policies  and  procedures  for  the 
control  of  sealed  bids. 

2.  Take  steps  to  separate  the  duties  of  buying  and 
maintaining  physical  custody  of  sealed  bids. 
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STATUS  OF  IMPLEMENTATION  OF  PRIOR  RECOMMENDATIONS 

In  June,  1970,  the  Office  of  the  Legislative  Auditor  issued  an  audit 
report  on  selected  aspects  of  the  state  purchasing  function.   This  report 
contained  nine  recommendations  discussed  under  five  topics,  representing 
those  aspects  of  the  purchasing  function  which  required  management  attention, 
The  Purchasing  Bureau  is  taking  action  to  implement  eight  of  these  recom- 
mendations, although  the  specific  action  for  the  latter  two  recommendations 
listed  has  not  been  formalized. 

The  eight  recommendations  being  implemented  are: 

1.  Standardization  of  commonly  purchased  products. 

2.  Use  of  preprinted  requisition  forms  to  improve  requisitioning 
by  agencies. 

3.  Requirement  for  written  justification  for  emergency  purchases 
that  occur  between  the  yearly  scheduled  calls. 

4.  Review  process  for  those  written  justifications. 

5.  Consolidation  of  calls  where  possible. 

6.  Utilization  of  computerized  procurement  techniques. 

7.  Discontinuance  of  brand  name  as  an  acceptable  specification. 

8.  Requirement  for  written  justifications  when  deviation  from 
standardization  occurs. 

No  action  has  been  taken  on  the  following  recommendation: 
1.   Clear  indication  on  request  for  quotation  of  the  method  of 
award. 
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FINAL  COMMENTS 

We  have  reviewed  the  comments  and  recommendations  contained  in  this  report 
with  the  director  of  the  Department  of  Administration,  the  chief  of  the 
Purchasing  Bureau  and,  when  applicable,  the  director  of  the  Department  of 
Revenue.   The  full  context  of  the  departments'  written  responses  to  this  report 
is  presented  in  the  next  section  of  this  publication.   In  those  instances  where 
the  departments'  response  raises  issues  which  warrant  clarification,  we  have 
inserted  appropriate  comments. 

We  wish  to  express  our  appreciation  to  these  officials  and  their  respective 
staffs  for  their  cooperation  and  assistance  in  this  audit. 

Respectfully  submitted, 

Morris  L.  Brusett 
Legislative  Auditor 

August  9,  1974 
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August  1 ,  1 97^ 


The  Honorable  Harold  E.  Gerke,  Chairman 
Joint  Legislative  Audit  Committee 
State  Capi  tol 
Helena,  Montana  59601 

Dear  Representative  Gerke: 

Our  reply  to  the  Legislative  Auditor's  recommendations  contained  in 
the  report  entitled  Review  of  Selected  Aspects  of  State  Purchasing 
and  Follow-Up  on  Pr ior  Recommendat ions ,  dated  July  197^  follows: 

BIDDER  PREFERENCE  LAW  -  Page  17 

RECOMMENDATION 

We  Kzzommznd  that  thz  Ve.paAtme.nX.  oi  KdmLnAMtnation  izzk 
LzgiAlation  to  amznd  Montana  pn.zizn.znzz  Zaw&  to  zLanlnatz 
the.  thnzz  pznzznt  pn.zizn.zncz  and  z&tabLuh  an  in-i>tatz 
pn.zhzn.znzz  ion  tlz-bidi>  and  nzzi.pn.ozaZ  pn.zizn.znzz  agaJjitt 
iinm&  in.om  i>tatzt>  zxzncJj>i.ng  d^znUminatony  Xn-ttatz 
pznzzntagz  pnzhznzncz. 

COMMENTS 

The  first  preference  law  was  enacted  in  1 96 1  and  provided  a  two 
percent  preference,  and  was  amended  in  1969  to  three  percent 
preference.   This  amendment  was  made  by  the  legislature 
without  in-put  from  the  Purchasing  Division.  The  legislature 
has  consistently  favored  Montana  businessmen  in  many  other 
areas  as  well.  While  the  Legislative  Auditor's  findings  may 
have  some  merit,  the  Department  of  Administration  does  not 
plan  to  get  involved  in  this  highly  emotional  issue.   If 
legislation  is  needed  it  should  be  sponsored  by  the  Legislative 
Auditor  who  has  done  the  research  on  the  subject. 


-33- 


AUDITOR'S  COMMENTS 

The  neutral  position  taken  by  the  Department  contradicts  the  official 
position  of  the  National  Association  of  State  Purchasing  Officials 
(NASPO)  of  which  Montana  is  a  member.   The  Council  of  State  Governments 
recently  published  a  study  ("State  and  Local  Government  Purchasing," 
June  1974.)  which  included  a  statement  regarding  the  undesirability  of 
m-state  preferences.   The  study  was  conducted  jointly  by  the  National 
Assocxation  of  State  Purchasing  Officials  and  the  national  C.P.A.  firm 
of  Peat,  Marwick,  Mitchell  and  Co.   The  following  is  the  position  expressed 
in  the  digest: 

"There  should  be  no  in-state  or  local  preference  allowed  in  public 
purchasing.   Some  States,  cities  and  counties  have  laws  which  give 
overt  preference  to  in-state  or  local  products  and  bidders.   This 
preference  is  frequently  expressed  in  terms  of  a  percentage,  such  as 
5  percent  preference  to  local  bidders.   Although  10  States  still  have 
a  percentage  preference,  most  have  acknowledged  that  there  is  little 
or  no  merit  in  such  a  provision.   Eleven  States  have  no  preference 
provisions,  and  29  have  tempered  the  provision  by  providing  that 
local  bidders  will  receive  preference  only  in  the  case  of  equal  bids, 
such  that  there  is  no  loss  of  quality  or  price.   Preference  provisions 
are  not  compatible  with  the  principle  of  free  and  open  competition  and, 
as  a  result,  penalize  the  taxpayers.   These  provisions  also  give 
unnecessary  opportunity  for  favoritism  in  the  award  of  contracts. 
Frequently  heard  is  the  argument  that  making  awards  to  local  business 
is  good  economic  policy  and  results  in  increased  tax  revenues.   These 
are  parochial  arguments,  at  best,  and  practical  problems  associated 
with  retaliation  by  surrounding  localities,  thus  further  restricting 
competition,  are  very  real.   Although  the  trend  has  been  away  from 
preference  at  the  state  level,  cities  and  counties  have  not  yet  followed 
suit." 
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ALL   OR   NONE   AWARDS   -    Page   22 
RECOMMENDATIONS 


We  necommend  that  the  Puncha&ing  Buneaa: 

1.  E&tabluh  "-item  by  item"  bidi  o6  the.  pnlmany  bcu-U  fan 
awandt>  and  consider,  "all  on  none."  awandU,  only  when  two 
oft  mote  bidden*  submit  equally  compnehenhive  bidi  and 
when  analytic  thorn  a  clean,  pnlce  advantage  to  the  State. 

2.  Revise  the  ne.qu.eAt  fan  quotation  fanmi,  to  Include  a 
statement  that  "Item  by  Item"  awandt>  mil  necelve 
pnimany  con&idenation,  but  that  "all  on  none"  bld6  may 
be  iubmitted  aj>  alternate*. 

COMMENTS 

We  concur  with    these   recommendations. 


MANAGEMENT    INFORMATION   SYSTEM   -    Page   26 
RECOMMENDATIONS 
We  necommend  that  the  Punduuing  Buneau: 

1.  Development  ofi  a  management  infanmatlon  6y6tem  to  t>how 
net>ultt>  oft  purchasing  transaction*  and  pnogne&i,  toward 
determined  goal*. 

2.  Establish  a  noutlne  fan  pnovidlng  Infanmatlon  to  the 
department  o£  Revenue  to  show  iimu  transacting  business 
wiXh  the  State  o{  Montana. 

COMMENTS 


1.  Budget  and  staff  resources  simply  do  not  permit  us  to 
accumulate  data  unnecessarily.   Contrary  to  what  is 
implied  in  the  report  we  now  have  statistics  on  requisitions 
received,  purchase  orders  processed,  calls  for  bids  issued 
and  term  contracts  processed.   We  seriously  question  whether 
the  benefits  to  be  derived  from  keeping  other  statistics 
justify  the  costs  of  keeping  the  statistics. 

2.  Information  data  can  and  will  be  supplied  to  the  Department 
of  Revenue  regarding  successful  out-of-state  bidders.   We 
question  the  value  of  supplying  data  on  successful  in-state 
bidders  on  a  regular,  automatic  basis. 
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TIRE   PURCHASES   -   Page   28 
RECOMMENDATION 
We  Azcommznd  that  the.  PuAcha&ing  Buazou: 

1.  U6t  compztitivz  bid  phoczduAZi>  faofi  tkz  puAcka&z  oh  tiAZA. 

2.  U.6£  i,pzcihication&  on  btandaAxU  to  o&auaz  pA.ocuAame.nt 
oh  thz  quality  dz&iAzd. 

3.  Rzvizw  othzA  commoditizi  whzAz  Azpztitivz  AzquiAition- 
ing  ii>  pAzvatznt  and  u&z  tzhm-contAact  pxoczduAZi,  ai 
oppoAzd  to  individuaZ  pAocuAzmznt  action*. 

COMMENTS 

1.  We  concur  with  this  recommendation. 

2.  We  concur  with  this  recommendation. 

3.  We  are  continually  reviewing  our  purchasing  procedures  and 
have  statistics  to  show  that  more  term  contracts  are  issued 
each  year. 

CONTROL  OF  SAMPLE  PRODUCTS  -  Page  29 

RECOMMENDATION 

We  Azcommznd  that  the  VuAcha&ing  Buazou  zi>tabLa>h  mJJXzn  potLcizA 
and  ph.oczdux.zt>  AzgaAding  thz  contAol  and  &U>poA<tfion  oft  bamplz 
pAoduct6. 

COMMENTS 

We  concur  with  this  recommendation.   However  this  is  not  really  a 

a  problem  and  is  an  extremely  nominal  and  almost  extinct  purchasing 
activity.   Suppliers  are  aware  that  if  the  product  furnished  does 
not  meet  specifications  it  will  be  returned  to  the  supplier  for 
a  product  that  does  meet  specifications  at  the  suppliers  expense. 

CONTROL  OF  SEALED  BIDS  -  Page  30 

RECOMMENDATION 

We  Azcommznd  that  thz  VuAcha&ing  BuAzau: 

7.  Vziign  lohmat  mJJXzn  poUcizi  and  pAoczduAZA  hofl  thz 
contAol  oh  i>zalzd  bixLd. 

2.     Takz  i>tzpt>  to  izpoAatz  tkz  dutiz6  oh  buying  and  maintain- 
ing phy&icat  custody  oh  i>zalzd  bixL&. 
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CONTROL  OF  SEALED  BIDS  (continued) 
COMMENTS 

1.  We  concur  with  this  recommendation. 

2.  Recommendation  already  implemented. 
STATUS  OF  IMPLEMENTATION  OF  PRIOR  RECOMMENDATIONS 

No  action  has  been  taken  on  the  following  recommendation: 

7 .  QJLqjxa  i.Yiduxia£ixm  on  tie.qu.<Lt>t  ^on.  quotation  o&  thz  method 
o&  aifXOui. 

COMMENT 

Our  attitude  towards  this  recommendation  has  not  changed  since 
the  July  1970  audit.   Our  previous  reply  is  quoted  below: 

"Since  the  best  interests  of  the  State  of  Montana  must  be 
served,  the  right  must  be  reserved  to  make  awards  in  its 
best  interests.   In  the  vast  majority  of  awards  this 
recommendation  is,  and  has  been,  followed.   However  this 
flexibility  in  making  awards  is  vitally  necessary,  but 
should  be  used  most  sparingly." 

AUDITOR'S  COMMENTS 


There  was  an  apparent  misunderstanding  regarding  the  above  recommendation. 
Considering  the  concurrance  with  a  similar  recommendation  in  this  report 
(page  22) ,  we  met  with  Department  officials  to  obtain  a  clarification  of 
their  response.   We  were  advised  that  the  objection  to  the  above  recommendation 
was  that  flexibility  for  selecting  the  bid  in  the  "best  interest"  of 
the  state  would  be  eliminated  and  that  the  recommendation  on  page  22  of 
this  report  did  not  eliminate  the  options  of  selecting  the  award  method  in 
the  "best  insterest".   The  above  recommendation  was  not  intended  to 
eliminate  the  award  options  available  to  the  Purchasing  Bureau  and  on  this 
basis  Department  officials  advised  that  the  objection  is  removed.  Consequently, 
the  department  concurs  with  the  recommendation. 


Sincerely  yours, 


VC7>oU/iiv 


DOYLE  B.  SAXBY   (J 
Di  rector 
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